date:

to:

from:

subject:

-

Office of Chief Counsel
Internal Revenue Service

memorandum
CC:IM:TL-N-5733-00
MFLeichtman

Gary Chin
hAudit Team Coordinator

MICHELE F. LEICHTMAN
Attorney

B - Interest Netting

DISCLOSURE STATEMENT

This advice constitutes return information subject to I.R.C.
§ 6103. This advice contains confidential information subject to
attorney-client and deliberative process privileges and if
prepared in contemplation of litigation, subject to the attorney
work product privilege. Accordingly, the Examination or Appeals
recipient of this document may provide it only to those persons
whose official tax administration duties with respect to this
case require such disclosure. In no event may this document be
provided to Examination, Appeals, or other persons beyond those
specifically indicated in this statement. This advice may not be
disclosed to taxpayers or their representatives.

This advice is not binding on Examination or Appeals and is not
a final case determination. Such advice is advisory and does not
resolve Service position on an issue or provide the basis for
¢losing a case. The determination of the Service in the case is
to be made through the exercise of the independent judgment of
the office with jurisdiction cver the case.

DISCUSSION

Taxpayer = (" ") claimed a refund on

interest for the taxable years . , I 2n¢ I pursuant
to the heoldings in May Department Stores Company and Subsidiaries
v. United States, 36 fed. Cl. 680 (1996} and Segqua Corporation v.
United States, 99-1 U.S. Tax Cas. (CCH) 9 50,379 {19388).
B s statutes of limitations for claiming a refund on
overpayments for the taxable years , p -and -were
closed as of || Gz T is not entitled to the
refunds claimed.
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ANALYSIS

May Department Stores and Sequa Corporation defer the
running of interest on a deficiency where a taxpayer claims an
overpayment for the taxable year and then applies the overpayment
to the feollowing year's estimated tax payments and does not
request a refund for the overpayment. In such a situation,
interest begins to run from the time that the taxpayer needs to
apply the overpayment to the following year's estimated tax
payment rather than from the time the deficiency arises. May
Department Stores, supra; Rev. Rul. 99-40; Chief Counsel Notice
N(35)000-168. For example, X Corp. files its 1998 federal income
tax return on September 15, 1999 claiming an overpayment of 10x
and requests to apply the overpayment to its estimated tax
payments for the following year. X Corp needed to make quarterly
estimated tax payments of 10x for each guarter in 1999. However,
X Corp made guarterly estimated tax payments of 10x for each of
the first two quarters of 1999 and made estimated tax payments of
5x for each of the last two guarters of the year. Accordingly, X
Corp's overpayment was applied in the amounts of 5x for the third
quarter and an additional 5x for the fourth guarter. The IRS
determined that X Corp. had a deficiency, in the amount of 10x,
for the taxable year 1998. Applying May Department Stores,
interest will start running on X Corp's underpayment to the
extent of 5x as of its 1999 third quarter estimated tax payment
and an additional 5x as of its 1999 fourth quarter estimated tax

payment .

Under Rev. Proc. 99-43, a taxpayer can claim a refund of
interest pursuant to May Department Stores. However, the Special:
Effective Date rule in Rev. Proc. 99-43 requires that to claim a
refund pursuant to May Department Stores, a taxpayer's statute of
limitations for claiming such refund wust be open on July 22,
1998. Rev. Proc. 99-43 § 4. The statute of limitations for
claiming a refund is the later of three years from the date that
a taxpayer files its federal income tax return or two years from
the date that a taxpayer pays federal income tax for the relevant
taxable year. I.R.C. § 6511(a). For N TN T~ H.
filed its income tax return on or about September 15
of the calendar year following the relevant taxable year.

' filed its federal income tax for [} on September 15,

. September 15, M is three years from September 15, |
and earlier than July 22, 1998. Applying the three year rule,
the statute of limitations for claiming a refund would be closed

filed its federal income tax returns for R

B and on September 15, . September is5, JJij ana

September 15, . respectively.
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for all four of the years for which claimed a May
Department Stores interest refund. completed all of

its ents of tax for . , and on or before
R e Bl oo veoro cron NENNEEN.
and earlier than July 22, 1998. Applying the two year rule, the
statue of limitations would be closed for 's claim

for a refund for ], . B 2nd )
_argues that the Special Effective Date

specified in Rev. Proc. 99-43 does not apply because the Internal
Revenue Manual ("IRM") Section 121.1 "Methods of Computing
Interest™" does not refer to a Special Effective Date.

B s rccsoning is incorrect. The IRM is merely an internal
handbook. The IRM does not have the force and effect of law and
is not binding upcon the IRS. Rhone Poulenc Surfactants and
Specialities, et.al. v. Commisgioner, 114 T.C. 533 (2000) citing
Griswold v. U.8., 59 F.3d 1571, 1576, n.8 (1lth Cir. 1995); see
also, First Federal Savings and Loan Association of Pittsburgh v.

Melvin Goldman and Mildred Golidman and U.S., 644 F. Supp. 101
(W.D.Penn. 1986). Thus, the absence of the Special Effective
Date from the IRM is not dispositive of the issue.

CONCLUSION

By virtue of the Special Effective Date in Rev. Proc. 99-43,
is not entitled to its May Department Store refund

claims for [ I nc .

MICHELE F. LEICHTMAN
Attorney




